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POINTS AND AUTHORITIES
I

FACTUAL BACKGROUND
[INSERT RELEVANT FACTS]


II

A. THE JUNK SCIENCE OF CSAAS

In 1983 Dr. Roland Summit wrote a paper entitled The Child Sexual Abuse Accommodation Syndrome
, also known as CSAAS. However, this “syndrome” was never been recognized by either the American Psychological Association or the American Psychiatric Association.  In re Sara M. (1987) 194 Cal.App.3d 585, 594, 239 Cal. Rptr. 605-611.

Indeed, it is well accepted that is not even a true “syndrome.” 
 
  

Nevertheless, Dr. Summit claimed it was valid to “dispel myths” regarding the behavior of child molestation victims. Notwithstanding the recognition that this syndrome did not pass scientific standards, the California Supreme Court allowed it to be admitted into evidence in the landmark 1984 case of People vs. Bledsoe (1984) 36 Cal.3rd 236, 249.
The admission of the Child Sexual Abuse Accommodation Syndrome made obtaining convictions much easier for the prosecution because it opened the door to so called CSAAS “experts” being called to explain away every piece of evidence favorable to the accused. 

Every delay in reporting abuse and every inconsistent statement by the accuser could now be rebutted by such “experts” as “a myth.”

In truth though, a careful study of the syndrome reveals that it has a “myth” to explain how every child behavior is consistent with the child having been molested.  No matter what the defense presents, the syndrome always explains that the evidence is somehow consistent with having been molested. This is because the Child Sexual Abuse Accommodation Syndrome starts with the assumption that all the children that they were studying were, in fact, molested. Thus, if a child is consistent in telling of the story, that is consistent with having been sexually molested.  If the child changes his or her story, that too is consistent with having been molested because the trauma of abuse has made recall difficult.  If the child retracts their story and says it was a false allegation, that is consistent with having been molested, because the child sees that his or her family is being hurt. If the child appears sexualized, that is consistent with having been molested.  If the child does not appear sexualized, that also is consistent with having been molested.  If the child is in fear of and withdraws from the accused, that is consistent with being molested. If the child loves and wants to be with the accused, that is also consistent with having been molested. If the child reports the molestation immediately, that is consistent with having been molested. If the child delays reporting, even for years, that too is consistent with having been molested.

There are no known cases in which a prosecution CSAAS “expert” ever found a behavior inconsistent with having been molested.  Indeed, in the decades it has been around, this junk science is used by child advocates and the DA’s that hire them to get convictions.  

What these so called experts will never acknowledge is the fact that all of these behaviors are also consistent with a false allegation. Something neither Dr. Roland or the horde of so called experts that followed him have ever recognized.

It is important to note, the last paragraph Summit’s paper, The Child Abuse Accommodation Syndrome, states: “It has become a maxim among child sexual abuse intervention counselors and investigators that children never fabricate the kinds of explicit sexual manipulations they divulge in complaints or interrogations.”  If that were the case, we need no courts, no judges, no juries and no legal system.  An accusation should be good enough to put the accused away for life. 

B. BLEDSOE AND ITS PROGENY

In People vs. Bledsoe (1984) 36 Cal.3rd 236, 249, the California Supreme Court held that rape trauma syndrome was inadmissible to show a rape had actually occurred, but could be admissible to “disabus[e] the jury of some widely held misconceptions about rape and rape trauma victims so that it may evaluate the evidence free of the constraints of popular myths.”


In this case the court must exclude 

· “…secrecy and the related component of delayed and unconvicting disclosure, both girls did not immediately disclose their abuse”

· “…uncommon for victims to lay out everything that happened to them all at once. They may also appear detached and confused when sharing the abuse to others and mix up time frames and details of the abuse.”

· “…helplessness and accommodation and entrapment..”

· “…as a class, victims of child sexual abuse will feel trapped/stuck in the situation where they feel they cannot tell others what is happening with them and will accommodate to the abuse through coping mechanisms like dissociation. They may hide their abuse and try to block it from their mind after the fact. They may stop resisting because they feel like such efforts are fruitless and just allow the abuser to ‘get it over with.’ They may even cope by displaying positive feelings towards their abuser or not actively avoid him.”

Following Bledsoe, courts limited this unjust and highly prejudicial “evidence.”  For example, testimony is limited to victims as a class and not a particular alleged victim.  People vs. Roscoe (1985) 168 Cal.App.3d 1093, 1098-1100; People vs. Gray (1986) 187 Cal.App.3d 213, 218; People vs. Coleman (1989) 48 Cal.3d 112, 144; and People vs. Stark (1989) 213 Cal.App.3d 107, 116-117.  In addition, testimony not properly limited is excludable pursuant to Evidence Code section 352.  (Roscoe, supra, at p. 1100.)


 In People vs. Bowker (1988) 203 Cal.App.3d 385, 394, 249 Cal. Rptr. 886, 891, the court considered whether or not the testimony of a child abuse accommodation syndrome expert fell within the Bledsoe exception permitting such testimony for the narrow purpose “of disabusing the jury of misconceptions as to how child victims react to abuse.”  (Id., at p. 392.)  The court reaffirmed that "Bledsoe must be read to reject the use of CSAAS evidence as a predictor of child abuse," and found the expert's testimony had exceeded the Bledsoe exception holding that "at a minimum the evidence must be targeted to a specific 'myth' or 'misconception' suggested by the evidence."  (Id., at pp. 393-394.)  The court further held:


“In the typical criminal case, however, it is the People's burden to identify the myth or misconception the evidence is designed to rebut.  Where there is no danger of jury confusion, there is simply no need for the expert testimony.” (Id., at p. 394.)



In determining that the expert's testimony erroneously exceeded the permissible limits of the Bledsoe exception, the Bowker court found that the expert's testimony was tailored to fit the children in that particular case, asked for sympathy, asked that children be believed and by describing each aspect of CSAAS theory provided a scientific framework the jury could use to predict a molest occurred.  The court ruled that this evidence should have been excluded.  (Id., at pp. 394-395.)  


Synonyms are also inadmissible.  Some expert have used the “trick” of using synonyms to the word “profile”.  These synonyms should be excluded for the same reason.  The main synonym that is used is “patterns”.   This is a different word without a distinction.  Both “profiles” and “patterns” should be excluded under the case of People v. Bledsoe, supra.   

C. THE COURT MUST EXCLUDE DR. ______________’S PROPOSED TESTIMONY

Every aspect of Dr. ____________’s proposed testimony improperly relies on supposed statistics by the use of words such as “overall” and “as a class” to indicate a majority, a large majority, or practically all cases follow the referenced scenario.  In many if not most of these scenarios, no such statistics actually exist.

Here is how the prosecution summarizes his Dr. ____________'s testimony:

Dr. ____________ will testify that sexual abuse generally happens behind closed doors, that the abuser may enlist strategies to keep the child quiet about the abuse, that people shouldn’t expect the child to easily tell about their abuse right away and reasons why, and that overall, children are quiet about these events. He will explain that as a class, children are fearful of breaking up family dynamics and their family hating them, they may be confused about what is happening to them, particularly if abused by a loved and trusted figure, and that children ultimately want to feel normal, which can contribute to why they will keep the abuse a secret from others. Another significant concern is not being believed by others. Further, if they initially keep the acts a secret, this can also add pressure to a child to continue to keep the abuse a secret. Maturation can assist in the ability to disclose as can knowledge that they are not alone in the victimization. He will also indicate that inconsistencies in disclosure are typical, particularly with chronic abuse, and that it is uncommon for victims to lay out everything that happened to them all at once. They may also appear detached and confused when sharing the abuse to others and mix up time frames and details of the abuse.

(Emphasis added).

Each of these terms (“generally,” “may,” “as a class,” “May be,” “significant concern,” “typical”) gives the impression of a statistical basis for the testimony which is not only false and scientifically unfounded, it is prohibited under the well-founded principle excluding statistical evidence, precisely because it is subject to the kind of manipulation which Dr. ____________ proposed testimony is riddled with. See People v. Wilson (2019) 33 Cal.App.5th 559; People v. Julian (2019) 34 Cal.App.5th 878; People v. Collins (1968) 68 Cal.2d 319, 327; People v. Bowker (1988) 203 Cal.App.3d 385, 393.

A criminal defendant is entitled to be tried on the relevant evidence against him, not on statistics and probabilities that bear no relation to the particular acts he is accused of. (U.S. Const., 14th Amend.; People v. Collins (1968) 68 Cal.2d 319, 320 [statistical testimony “distorted the jury’s traditional role of determining guilt or innocence according to long-settled rules”]; Jammal v. Van de Kamp (9th Cir. 1991) 926 F.2d 918, 920; Snowden, supra, 135 F.3d at pp. 737-739; Lisenba v. People of the State of California (1941) 314 U.S. 219, 235-237 [62 S.Ct. 280].)  Given that the prosecution of a child sexual abuse case normally turns on the respective credibility of the complainant and the defendant, the admission of expert opinion that improperly bolsters the credibility of the victim deprives the defendant of due process of law.  Snowden v. Singletary (11th Cir. 1998) 135 F.3d 732, 737.

Such testimony would also violate defendant’s right to present a defense.  (U.S. Const., 6th & 14th Amends.; see Collins, supra, 68 Cal.2d at pp. 327, 331 [statistical testimony “foreclosed the possibility of an effective defense by an attorney apparently unschooled in mathematical refinements, and placed the jurors and defense counsel at a disadvantage in sifting relevant fact from inapplicable theory”]; Cal. Const., art. I, §§ 15 & 16.)

Last, but far from least, such testimony would also undermine defendant’s right to the presumption of innocence and reduce the prosecution’s burden of proof beyond a reasonable doubt.  (See Taylor v. Kentucky (1978) 436 U.S. 478, 487-488, 490 [jury was improperly invited to consider petitioner’s status as a defendant and permitted to draw inferences of guilt from fact of arrest and indictment]; In re Winship (1970) 397 U.S. 358, 363; Estelle v. Williams (1976) 425 U.S.501, 503; U.S. Const., 14th Amend.; Cal. Const., art. I, § 15.)  In effect, such statistics convert the fact that an accusation had been made to a probability of guilt; from such testimony, jurors could conclude, without considering any evidence specific to this case, that there is a 92 to 99 percent chance that the defendant was guilty. (See generally Laurence H. Tribe, Trial by Mathematics: Precision and Ritual in the Legal Process, 84 Harv. L. Rev. 1329, 1360-1361, 1368-1372 (1971) [statistical evidence undermines the presumption of innocence].)

For the above reasons, the defense requests the court to exclude or at least sharply limit Dr. ____________’s proposed testimony. 

D. THE REQUIREMENT OF LIMITING INSTRUCTIONS

 If the court decides to allow Dr. ______________ proposed testimony the court must order that no words or references implying a statistical basis must be used before the jury. In addition the court should issue a limiting instruction. 

Beyond the tailoring of the evidence itself, the jury must be instructed simply and directly that the expert's testimony is not intended and should not be used to determine whether the victim's molestation claims is true.  The jurors must understand that CSAAS research approaches the issue from a perspective opposite to that of the jury.  CSAAS assumes a molestation has occurred and seeks to describe and explain common reactions of children to the experience.  (See In re Sara M., supra, 194 Cal.App.3d at p. 593, 239 Cal. Rptr. 605.) The evidence is admissible solely for the purpose of showing that the victim's reactions as demonstrated by the evidence are not inconsistent with having been molested.  Bowker, supra, at p. 394; People vs. Housley (1992) 6 Cal.App.4th 947, 958-959 (instruction required sua sponte).  

The Prosecution bears the burden of establishing that a spontaneous statement was in fact spontaneous.  In the instant offense, the statements reflect incidents that if true, occurred nearly a decade ago.  This does not meet the foundation of a ‘fresh complaint.’

Rule (1):  Evidence of a declarant's hearsay statement is admissible under the spontaneous statement exception to the hearsay rule if:

(a)  The statement purports to narrate, describe, or explain an exciting act, condition or event observed by declarant; and

(b)  A statement was made spontaneously while the declarant was under the stress of excitement caused by such observation.

Rule (2):  If the opponent disputes the preliminary fact of declarant having made the statement spontaneously while under the stress of excitement, the proffered statement must be excluded unless the proponent sustains the burden of convincing the judge that declarant made the statement spontaneously and while under the stress of excitement.
 Jefferson's Evidence Benchbook; 2nd Ed. page 369, Section 13.1.  Authority: Evidence Code §§ 1240 and 405.

Explanation:


1.  The acts observed must be of a nature to cause excitement in the declarant, such as an accident or a crime.


2.  Declarant's statement must be made without reflection and while still under the stress of the excitement caused by the event.


3.  The spontaneous statement must describe the exciting act or event and not relate to collateral matters.


4.  Most rules, such as rules excluding expressions of inadmissible opinion, that apply to a witness testifying in court apply to the spontaneous statement hearsay exception, but a spontaneous statement of a declarant who is incompetent to be a witness (by reason of age or otherwise) is admissible under this exception.  People v. Butler (1967) 249 Cal.App.2d 799.


5.  The burden of proof is on the proponent to establish admissibility and if the trial judge is not convinced that the declarant made the statement spontaneously and while under the stress of excitement caused by his observation, the statement must be excluded.


Jefferson's Evidence Benchbook, pages 370 to 371.


The statement must be “made under the immediate influence of the occurrence to which they relate.”  People v. Poggi (1988) 45 Cal.3d 306, 318,.  See In re Cheryl H. (1984) 153  1098 at pp. 1130-1131 (text and fn. 36).

Dated:                







Respectfully submitted,
___________________________
[ATTORNEY NAME]
Attorney for Defendant
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